T“Du ENSE LINE

A Publication From The Maryland Defense Counsel, Inc.

Spring 2014

The Top Ten “Do’s” of a Law Firm Social Media Policy

Marisa A. Trasatti & Jhanelle A. Graham

‘..I.\III\IIVIII\II\II\III\I

Also Featured

* The Top Ten “Do’s” of a Law Firm
Social Media Policy

* Three Decades of Adler and Lin-
gering Mysteries of the Abusive
Discharge Tort

e Sometimes “Blind” is Better!

e Macro Look at MIA Bad Faith
Cases

© 2014 Legislative Update

Promoting Justice. Providing Solutions.




PRrESIDENT’S MESSAGE

Thank You!

t is hard to believe that my term as MDC President
Iis nearly over. When I sat down to write my final
President’s Message, the only thought that kept coming
Author Dietrich
Bonhoeffer is credited with saying that

to mind was “thanks.”

“In ordinary life we hardly realize that we
receive a great deal more than we give,
and that it is only with gratitude that life
becomes rich.” Bonhoeffer was no doubt
on to something. So with this President’s
Message, I wanted to take the opportunity
to thank many, but certainly not all, who
have made my MDC life and President’s
year much more rich.

I want to begin by thanking the person

Academy’s faculty, and Peggy Ward in particular. When
we ran into trouble trying to fill out the Program’s faculty,
Peggy went above the call of duty and lined up the final
faculty members. Indeed, it was also one of
Peggy’s cases that served as the inspiration
for the fact pattern used in the Academy.
Carlos Stecco and Charlie Arcodia, two
members of the Maryland Association for
Justice, played the roles of the lawyers for the
plaintiff in the fact pattern. Two of our expert
witness sponsors served as the experts in the
case. The clients were played by students
from the Mock 'Irial Teams at the University
of Maryland and the University of Baltimore.
Joe Jagielski was wonderful as our trial judge.

that has probably been most responsible

Toyja E. Kelley,

I am obviously biased, but there is no doubt

for keeping MDC on the rails over the Esquire that the dynamic duo of Mary Dimaio and
past year and that is our executive director, . Peggy Ward secured a total defense vic-
Kathleen Shemer. Kathleen has served as Tydings & Rosenberg LLP tory in the mock trial. Thanks to all of you

MDC’s executive director for more than
20 years. For those of you who have not
served on MDC’s Executive Committee, you may not fully
appreciate all that Kathleen does to keep the organization
operating. I have really admired Kathleen’s organizational
skills and patience. I am certain that it has not always been
easy dealing with us defense lawyers. Thank you, Kathleen.

I have been saying for the past few years that the MDC
"Trial Academy has become a flagship event for the orga-
nization. For that reason, it was important to me that I
have an involved role with the planning and organization
of this year’s event. Of course there were plenty of people
that deserve all of the credit in making this year another
successful one for the Trial Academy, but I would have to
start by thanking Taren Stanton of Tydings & Rosenberg.
Taren did most of the heavy lifting in pulling off the
Academy, which took place at the BWI Marriott on April
11th. We had nearly 40 attendees and a numerous spon-
sors in attendance, who got to see four accomplished trial
lawyers practice their craft. U.S. Magistrate Judge Timothy
Sullivan gave a funny and informative keynote address
during lunch. None of this would have happened but for
Taren’s hard work in seeing that every detail was covered.
Thank you, Taren.

I also owe a great deal of gratitude to the Trial

who participated in making the 2014 Trial
Academy such a great success.

I think this year was also exceptionally successful
because of MDC’s legislative efforts thanks to Chris
Boucher, Gardner Duval, Nikki Nesbitt, Ileen Ticer,
Mike Dailey and others. I am particularly pleased that I
did not have to testify in Annapolis this year! Thanks to
these efforts the following bills opposed by MDC did not
pass: jury excusal, dram shop, attorney’s fees to prevailing
plaintiffs, and all plaintiff medical malpractice and statutory
cap bills. Thanks to all those involved, MDC continues a
respected voice during the state’s legislative session.

I am very pleased to announce to the general mem-
bership that we are reestablishing the Employment Law
Committee. Bob Baror, Esq. from the Thatcher Law Firm
and Jaime Luse from Tydings & Rosenberg have agreed to
co-chair the reformed Committee. I am excited about the
impact that this Committee can have on MDC's future.

Finally, I want to say that I am extremely grateful for
having had the experience of working this past year with
other Executive Committee members Mike Dailey, Nikki
Nesbitt, Marisa Trasatti, and Immediate-Past Chair Mary
Dimaio. You were all a real pleasure to work with and
I look forward to seeing where you take MDC into the
future.
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The Top Ten “Do’s” of a Law Firm Social Media Policy

Marisa A. Trasatti and Jhanelle A. Graham

y now, we know that social media is

not a mere flash in the pan. Rather,
online networking is here to stay, and
lawyers must develop competency in “the
benefits and risks associated with relevant
technology,” according to Rule 1.1 of the
American Bar Association (ABA) Model
Rules of Professional Conduct. Social
media applications encompass a variety of
online activity, all of which are traceable
and leave virtual footprints. Lawyers, staff
and occasional employees or contractors of
a firm often participate in social media or
social networking technologies, whether for
purely personal or business-related reasons.
These technologies include, but are not lim-
ited to, blogs; social networking sites such
as Facebook and Google+; visual sharing
sites like Pinterest, Instagram, and Youtube;
professional networks, including LinkedIn
and AVVO; and micro-blogs such as Twitter.
Although social media can serve as a
useful marketing tool and investigation-
gathering source, it is not used exclusively
for business endeavors. Improper use may
have consequences that include, among other
issues, negative publicity, regulatory attention
and confidentiality or copyright concerns.
Additionally, misuse of social media may
lead to unintended attorney/client relation-
ships, conflicts with the professional rules
of ethics, disclosure of trade secrets or other
confidential information, and individual tort
liability for negligence or defamation. For

these reasons, every law firm should attempt
to provide reasonable guidelines for online
behavior to employees who participate in
online networks. As new tools on the Web
are introduced and new challenges emerge,
the evolution of a law firm’s social media pol-
icy becomes increasingly important. Below
is a top ten (10) list of “do’s” for creating an
effective law firm social media policy:

Top Ten Inclusions in a Law Firm
Social Media Policy:

1. Compliance with Law. Always ensure
compliance with the law, as well as the
Maryland Lawyers’ Rules of Professional
Conduct and the American Bar Association’s
Model Rules of Professional Conduct.
Employees should never post any informa-
tion or conduct any online activity that may
violate applicable local, state, or federal rules
or regulations.

2. Transparency. Where social media users
are identified as employees, or where they
comment on matters associated with the firm,
they should be aware that they are expressing
their opinions and not the opinion of the
firm.! Example: “The views expressed on this
site represent the author’ alone and do not
represent the views of the Firm.” Employees
should write or speak in the first person
to help identify that they speak for them-
selves and not the firm. Further, creating or
using a fictitious screen name to infiltrate an
opposing party’s networking site should be
forbidden.2 Employees should refrain from
creating anonymous or pseudonym online
profiles in order to pad statistics on page
views or links.

3. Confidentiality. An effective law firm
social media policy should discourage com-
munications about the firm’s sensitive and
confidential information, such as the firm’

fees, awards, recent cases, or case outcomes,
unless specifically authorized by firm man-
agement. Also, employees should not disclose
or distribute the firm’s internal communica-
tions and proprietary information3 to non-
employees of the firm. Employees should
never use a client’s name in a social post
unless they have written permission to do so.

4. Language. Discourage use of social media
to post or display comments about cowork-
ers, supervisors or the firm that are vulgar,
obscene, threatening, intimidating, harassing,
or a violation of the firm’s workplace poli-
cies against discrimination, harassment, or
hostility on account of age, race, religion, sex,
ethnicity, nationality, disability, or other pro-
tected class, status, or characteristic.# Rather,
employees who use social media sites should
ensure that the tone of their comments
is respectful and informative. In a similar
vein, if a negative post or comment is found
online about the firm or the employee, he/
she should not counter with another nega-
tive post. Instead, employees should con-
sult the firm’s management about handling
these types of situations. It is important that
employees understand and credit the other
person’s point of view and avoid any com-
munications that could result in personal,
professional or credibility attacks.

5. Self-Promotion. Encourage firm
employees to accurately state their posi-
tions, practices, professional qualifications,
or professional accomplishments on personal
websites, online networking sites, or social
networking sites, beyond that described on
the firm website.> Employees should never
be false or misleading in their online creden-
tials. Attorneys and other professional staff
members must maintain complete accuracy
in all of their online biographies and ensure
that there is no misleading embellishment.
For example, a lawyer’s biography that states

Continued on page 7

1 See MODEL RULES OF PROF'L CONDUCT R.4.1 (prohibiting false statements) and R.5.7 (responsibilities regarding law-related services); MD. LAWYERS’ RULES OF

PROF’L CONDUCT 4.1 and R.5.7 (same).

2 See MODEL RULES OF PROF’L CONDUCT R.4.1 (truthfulness in statements to others) and R.1.18 (prospective clients); MD. LAWYERS’ RULES OF PROF’LL CONDUCT

R.4.1(truthfulness in statements to others).

3 The National Labor Relations Board has stated that an employer prohibiting disclosure of confidential and proprietary information should be ready to narrowly define “confidential”
and “proprietary”. The Court of Appeals of Maryland has held that “proprietary information” includes trade secrets, which may consist of any compilation of information which is

used in a business, and which gives that business an opportunity to obtain advantage over competitors. This may be a list of customers, for example. Space Aero Products Co. v. R. E.

Darling Co., 238 Md. 93 (1965).

4See MODEL RULES OF PROF'L CONDUCT R.8.4 (misconduct) and R.4.4 (respect for rights of third persons); MD. LAWYERS’ RULES OF PROF'L CONDUCT R.8.4 and
R.4.4 (same); see also NLRB, Memorandum OM 12-31 (January 24, 2012).
5 1d.; see also MODEL RULES OF PROF’L CONDUCT R.1.18 (duties to prospective clients); MD. LAWYERS’ RULES OF PROF’L CONDUCT R.1.18 (same).
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(SOCIAL MEDIA POLICY) Continued from page 5

“Harvard-trained” after the attorney attends
a weekend CLE course at Harvard is inac-
curate and noncompliant with the Model
Rules of Professional Conduct.6

6. Copyright. Enforce compliance with
copyright laws. Any use of copyrighted or
borrowed material by employees on social
media sites should be identified with cita-
tions and links. When publishing any mate-
rial online that includes another’s direct or
paraphrased quotes, thoughts, ideas, photos
or videos, the online user should always give
credit to the original material or author,
where applicable.

7. Error. Acknowledge that mistakes may
be made in an online forum, and encourage
employees to correct them immediately.
Since transparency is key, employees should
simply admit the mistake, apologize if neces-
sary, make the correction, and move on.

8. Respect. Discourage derogatory com-
ments, blogs, Tweets, etc., about other law
firms. All attorneys should practice respect
for clients, competitors, lawyers and staff,
vendors and other business partners in any
posting on social media sites.

9. Attorney-Client Formation. Discourage
the appearance of attorney-client relation-
ships through online legal advice, whether
on blogs or via other electronic channels.

10. Solicitation / Recommendations.
Discourage the use of a chat room or
other asynchronous form of mailing such
as LinkedIn or Facebook to solicit cli-
ents.” Similarly, employees must be wary
of the many ways in which recommenda-
tions and testimonials may violate ethics
rules. Recommending colleagues is a tool
of professional social networking sites, but
employees should be reminded that the
recommendations and comments they post
about current and former attorneys of their
firm can have consequences, even if the rec-
ommendations are not on behalf of the firm.

The key to drafting an effective law firm
social media policy is to ensure that it is nei-
ther overbroad nor severely restricted, and
continues to evolve as the legal landscape
of social media changes. Law firms must

Continued bottom of page 17

6 See MODEL RULES OF PROF'L CONDUCT R. 4.1
(truthfulness in statements to others); MD. LAWYERS’
RULES OF PROF’L CONDUCT R.4.1 (same).

7 See MODEL RULES OF PROF'L CONDUCT R.4.3
(dealing with unrepresented persons) and R.7.3 (solicita-
tion of clients); MD. LAWYERS’ RULES OF PROF'L
CONDUCT R.4.3(dealing with unrepresented per-

sons) and R.7.3 (direct contact with prospective clients).

he Editors are proud to publish this latest edition of The Defense Line, which

features several interesting articles and case spotlights from our members. The
lead article, submitted by Marisa A. Trasatti and Jhanelle A. Graham of Semmes,
Bowen & Semmes, provides a top ten list of “do’s” for creating an effective law firm
social media policy. An article by Anthony W. Kraus of Miles & Stockbridge P.C. dis-
cusses the Court of Appeals of Maryland's decision in Adler v. American Standard
Corporation, 291 Md. 31 (1981) and the three decades of issues still to be resolved
with regard to claims of abusive discharge. Anthony J. Breschi and Christina N.
Billiet of Waranch & Brown, LLC provide insight into the benefits of using “blind”
expert reviews in medical malpractice cases. Robert Siems of the Law Offices of
Robert L. Siems provides a macro look at Maryland Insurance Administration bad
faith cases. Finally, Marisa A. Trasatti and Colleen K. O'Brien of Semmes, Bowen &
Semmes provide a 2014 Maryland Legislative Update.

The Maryland Defense Counsel has had a number of successful events since the
last edition of The Defense Line, including the always popular Past Presidents
Reception and the 2014 Trial Academy. Mark your calendars now for the Maryland
Defense Counsel’s Annual Crab Feast, which will take place on June 18, 2014
at Nick's Fish House! The Editors encourage our readers to visit the Maryland
Defense Counsel website (www.mddefensecounsel.org/events) for full informa-
tion on the organization’s upcoming events.

The Editors sincerely hope that the members of the Maryland Defense Counsel
enjoy this issue of The Defense Line. In that regard, if you have any comments or
suggestions or would like to submit an article or case spotlight for a future edition
of The Defense Line, please feel free to contact the members of the Editorial Staff.

Editor — Leianne S. McEvoy
Miles & Stockbridge PC. « (410) 385-3823

Assistant Editor — Laurie Ann Garey
Progressive Casualty Ins. Co. ® (410) 553-2786

Editor’'s Corner

Christopher M. Balaban
Sherry Ballard
Robert Baror
Jackson B. Boyd
Robert G. Cassilly

Alfred L. Scanlan, Jr.
Lynn C. Schlie
Jennifer Servary
Imran Shaukat
Cory M. Silkman

Tiffany Harvey Jackson
Wayne A. Heavener
Roscoe R. Leslie
James N. Lewis
Melissa M. Loureiro

Peggy Chu Ace McBride Catherine A.B. Simanski
Gregory Stephen Emrick JaMar S. Mancano Daniel P. Stringer
Brent Fuller Aaron M. Moore Jodi V. Terranova

Deborah Parraz
Dalene Radcliffe
Daniel Rifkin

Fatima H. Garland
Lauren M. Gibbons
Jhanelle A. Graham

Julie Tong
Tony W. Torain, Il
John P. Wright

Please Welcome MDC’'s New Members
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Three Decades of Adler and
Lingering Mysteries of the Abusive Discharge Tort

t has been over
Ithirty years since

the Court of
Appeals of Maryland
first recognized the
claim of abusive dis-
charge in Adler wv.
American  Standard
Corporation, 291 Md.
31 (1981). Answering
a certified question from Maryland’s federal
district court, the Court of Appeals decided
that employees who are fired for reasons “in
contravention of a clear mandate of public
policy” are entitled to relief in tort. The
newly-announced claim, in derogation of
employers’ traditional power to terminate at
will, was based upon a delicate balancing of
the interests of employees, employers, and
society in general.

While thorough in its weighing of such
concerns, the Adler decision left many thorny
issues still to be resolved in the application of
its new rule. Determining what constitutes “a
clear mandate of public policy” has been the
primary puzzle facing judges in adjudicating
abusive discharge claims. Decisions applying
the Adler rule have been largely devoted to
discussing that issue, as has the related criti-
cal commentary. Generally, Maryland courts
have found a “clear mandate of public policy”
only where an employee has been discharged
for (1) refusing to violate the law, (2) attempt-
ing to exercise a statutory duty, right, or
privilege, or (3) performing an important
public function. Makovi v. Sherwin-Williams
Co., 316 Md. 603, 610 (1989). Even with
these guidelines, the Adler rule has remained
obscure and the subject of controversy. See,
e.g., Haley, “Porterfield v. Mascari II Inc.: A
‘Clear Mandate of Public Policy’ Remains
Unclear in Maryland’s Wrongful Discharge
Jurisprudence,” 63 Md. Law Rev. 605 (2012).

Equally perplexing as how to rate the
“clarity” of public policy mandates, however,
are three other questions that arose but were
undecided in Adler, and have persisted as
sources of additional uncertainty in such
claims. In Adler, the plaintff had alleged that
he had been discharged for “whistleblowing”
internally to management in Maryland about
illegalities that were principally defined by
federal law and that had been committed out
of state by company personnel in New Jersey

Anthony W. Kraus

and Mexico. This complicated scenario raised
questions of (1) whether intra-company com-
plaints, rather than reports to external public
authorities, were sufficient to trigger abusive
discharge relief in a whistle-blowing context,
(2) whether federal law is incorporated as a
source of “Maryland” public policy that can
serve as a foundation for the claim, and (3)
whether the relevant public policy should
be confined to intra-state interests rather
than more broadly encompassing interstate
or international interests.

These three secondary Adler issues, which
have been largely overlooked in the extensive
commentary on the case, are the focus of this
article. While these questions are yet to be
decided by Maryland’s Court of Appeals, they
have been addressed, at least preliminarily, by
judges in Maryland and elsewhere, and have
been the subject of sharp difference of opin-
ion. To track where things currently stand and
where they may be heading in Maryland, the
relevant decisions are discussed below.

A. “Whistleblowing” Sufficient
to Trigger Abusive Discharge
Protection.

The ultimate resolution of the abusive dis-
charge claim in Adler occurred in the United
States Court of Appeals for the Fourth
Circuit, following the trial of the case in
federal district court. The Fourth Circuit
reversed a jury verdict for the plaindff, and
held that the motivaton for his discharge,
which allegedly was retaliation for complain-
ing internally to his immediate supervisors
about commerecial bribery, did not contravene
a sufficiently clear mandate of public policy.
In the view of the panel majority, an abusive
discharge tort claim for whistleblowing arises
only when an employee is fired for reporting
employer wrongdoing to law enforcement
agencies or other public authorities outside
the company, which had not occurred. Adler v.
American Standard Corporation, 830 F.2d 1303,
1306 (4th Cir. 1987).

The question of whether external com-
munication to governmental authorities was
necessary to trigger protection under the
Adler doctrine was revisited in Lee v. Denro,
Inc., 91 Md. App. 822 (1992), in which a trial
court had dismissed a complaint for lack of
such alleged public reporting. The Court of
Special Appeals affirmed on another ground,

but the opinion by Judge Diana Motz noted
in dicta that “[t]he existence of public policy
would not seem to depend on whether an
employee articulates her grievances to gov-
ernment authorities.” Id. at 835, n. 5.

The Maryland Court of Appeals further
considered the matter in Wholey v. Sears,
Roebuck & Co., 370 Md. 38 (2002), which
involved an alleged retaliatory firing for inter-
nal investigation and reporting of criminal
conduct. Contrary to the dicta in Lee v. Denro,
the court concluded that “[t]o qualify for the
public policy exception to at-will employ-
ment, the employee must report the sus-
pected criminal activity to an the appropriate
law enforcement or judicial official, [and] not
merely investigate suspected wrongdoing and
discuss that investigation with co-employees
or supervisors,” as the plaintff allegedly had
done. Id. at 62 Under Section 762 of Article
27 of the Maryland Code, it is a crime to
retaliate against a person who reports sus-
pected criminal behavior to law enforcement
authorities; and consistent with that statute,
the Court held that an abusive discharge
claim could be brought by an employee fired
for reporting crimes to public officials, but
not for simply reporting crimes internally.
In so ruling, the court confirmed the Fourth
Circuit’s conclusion in Adler that mere inves-
tigation or internal reporting of suspected
criminal activity was not enough. While two
judges did not join in Wholey opinion, and
just concurred in the result, their expressed
reservations did not relate to the external
reporting requirement. Rather, because the
plaindff had failed to meet the requirements
of § 762, they concluded that the issue of
whether or not an abusive discharge claim
could be based on that statute’s public policy
was moot and need not have been addressed.

In Lark v. Montgomery Hospice, Inc., 414
Md. 215 (2010), the Court of Appeals sub-
sequently considered whether such exter-
nal reporting was required as an element
for a direct, statutory whistleblowing claim
under Maryland’s Healthcare Workers
Whistleblower Protection Act, Md. Code
Ann., Health Occ.§§ 1-501 - 1-506. In con-
trast to its more conservative decision in
Wholey under the common law, the court
interpreted the statute liberally to provide
job protection for employees who merely
complained internally about noncompliance

Continued on page 11
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(THREE DECADES OF ADLER) Continued from page 9

with laws, rules or regulations; and it did not
require the reporting of such wrongdoing to
“an external board.” The court noted that
the statute specifically included protection
for those who “threatened to report” as well
as who reported, which clearly contemplated
that no actual external report was necessary
for relief. The court also cited out-of-state
abusive discharge cases that had extended
common law protection to internal whistle-
blowers.

In the most recent abusive discharge case
raising the internal/external reporting dis-
tinction — Parks v. Alpharma, Inc.,421 Md. 59
(2011) — the Court of Appeals side-stepped
further assessment of the issue. In Parks, the
plaintiff claimed to have been fired for mak-
ing internal complaints about her employer’s
unlawful practices in development of pharma-
ceuticals. Among other things, she contended
that its practices had violated the Maryland
Consumer Protection Act, the Federal Trade
Commission Act, and labeling regulations of
the Federal Drug Administration. Consistent
with Wholey, the trial court had dismissed
her claim because she had not reported the
alleged wrongdoing externally; but the Court
of Appeals affirmed on the alternative ground
that various public policies invoked in her
complaint were insufficiently specific and
focused to support a claim. While approving
the result, Judge Adkins stated in a concur-
ring opinion that the Court should specifi-
cally have disavowed the “external” reporting
requirement relied upon by the trial court.
She believed any such requirement had been
effectively rejected in Lark, even though that
opinion had involved a statutory rather than
a common law claim. Parks, 421 Md. at 87-88

Consequently thirty years after Adler, it
is still an open and much-debated question
about whether the Fourth Circuit properly
required “external” reporting for an abusive
discharge claim based on whistleblowing, or
whether, as Judge Adkins and Judge Motz
both have proposed in the meantime, internal
reporting should be sufficient.

B. Reliance upon Federal Public
Policy.

In a later phase of the Adler litigation in 1982,
after the theory of abusive discharge had been
recognized preliminarily through the certi-
fied question procedure, the defendants had
moved for dismissal of Adler’s claims insofar
as they were based upon alleged contraven-
tion of federal law and public policy. Federal
District Judge Harvey, before whom the case
was then pending, flatly rejected the argu-

ment that federal law should not be consid-
ered part of the “public policy of Maryland”
for purposes of stating such a claim:

If plaindff recovers, there would be
no binding determination of a vio-
lation of a federal statute, nor any
enforcement of same. It is in no
way offensive to state sovereignty to
engraft federal public policy within
the civil law. If defendant's argu-
ments were to be adopted, this Court
would accept the proposition that
the State of Maryland, as a matter of
public policy of its own, should not
be concerned with serious violations
of federal law resulting from acts of
bribery. Federal and state officials
regularly cooperate in the enforce-
ment of the laws of the other sover-
eignty. This Court cannot agree that
the State of Maryland should close
its eyes and, as a matter of policy,
not be concerned with violations of
federal law.

Adler v. American Standard Corporation, 538 F.
Supp. 572, 578-79 (D. Md. 1982).

Although the Fourth Circuit did not
reach the issue in the appeal of Adles; it did
address the point in a subsequent case —
Szaller v. The Am. Nat’l Red Cross, 293 F3d
148 (4th Cir. 2002) — where its view diverged
sharply from Judge Harvey’s. The Fourth
Circuit concluded that predicating abusive
discharge relief on federal public policy, at
least as derived from the welter of federal
administrative regulations, would unduly bur-
den Maryland employers and blur the bound-
aries of the claim:

Szaller argues that the Red Cross
violated a clear mandate of pub-
lic policy by discharging him for
reporting allegedly improper blood
handling procedures to a Red Cross
hotline. . . He relies solely on FDA
regulations and a consent decree
between the FDA and the Red Cross
to support his wrongful discharge
claim. Maryland courts, however,
have given no indication that fed-
eral regulatons or consent decrees
constitute Maryland public policy.

. [Flederal policy is enforced by
the means Congress specifies, not
through state-law wrongful dis-
charge actions.

In an attempt to address the over-

whelming burden his position
would place on Maryland employ-
ers, Szaller contended at oral argu-
ment that only federal regulations
dealing with situations of “extreme
importance” should be included in
the state’s public policy. . . But all
federal regulations address areas of
public concern, and a litigant could
argue that all federal policies protect
cogent and compelling interests. If
the Maryland courts or legislature
wish to define which federal regula-
tions also qualify as clear mandates
of state public policy, they are free to
do so. But federal courts cannot draw
the line for Maryland.

Szaller, 293 F.3d at 151.

Prior to Szaller, federal law had been
utilized in a few Maryland abusive discharge
claims as a source of applicable public policy
See, e.g., Magee v. DanSources Technical Services,
137 Md. App. 527 (2001) (holding a claim
could be based upon discharge for refusing to
violate a federal statute outlawing health care
benefit fraud); Kessler v. Equity Management,
82 Md. App. 577 (1990) (finding that the
discharge of a rental property manager for
allegedly for refusing to enter apartments
and “snoop” through their contents con-
travened not only state law policies against
trespass and invasion of privacy but also the
4th Amendment’ policy against unreasonable
searches); and DeBlecker v. Montgomery County
Maryland, 292 Md. 498 (1982) (upholding a
potential § 1983 discharge claim by a public
employee alleging retaliation for exercising
Ist Amendment rights, and obliquely citing
Adler in support of its ruling.).

The question arose again in Parks v.
Alpbarma, ante, which involved alleged viola-
tion of Federal Drug Administration regula-
tons, among other things; but the Court
of Appeals skirted the issue of reliance on
federal law, and affirmed for other reasons.
Again, however, in dicta in a concurring opin-
ion, Judge Adkins expressly endorsed permit-
ting state abusive discharge claims based
on contravention of federal public policies,
and stated her concern that the majority’s
references to the Szaller opinion might be
construed as tacit approval of the Fourth
Circuit’s conclusion to the contrary. With a
vehemence reminiscent of Judge Harvey’s in
Adler; she rejected what she characterized as
the “Fourth Circuit’s tirade against reliance
on federal regulation in abusive discharge
cases” and remarked that “it was by no means
beyond the ken of this Court to assess the

Continued on page 13
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(THREE DECADES OF ADLER) Continued from page 11

relative importance of one Federal regulation
over another in terms of wrongful discharge
law.” Parks, 421 Md. at 89-91. Although not
mentioned in her concurrence, she had per-
sonal experience in applying federal law in an
abusive discharge setting, having authored the
Court of Special Appeals’ decision in McGee,
which had relied upon an anti-fraud provision
in federal health care benefit law.

Whether the failure of other judges
to join Judge Adkins’ concurrence in Parks
reflects their support for the Fourth Circuit’s
position, or simple reluctance to consider an
issue they may have viewed as unnecessary to
address, remains to be seen when the question
again arises before the court in a future case.

C. Extra-Territorial Contravention
of Relevant Public Policy.

An additional unresolved question raised in
Adler was whether a retaliatory firing in
Maryland for whistleblowing about wrong-
doing occurring outside of the state contra-
vened Maryland’s public policy sufficiently
to support an abusive discharge claim. Judge
Harvey’s opinion in Adler had given short
shrift to any potential constitutional and
practical problems related to the out-of-state
location of the reported misconduct, which
primarily had been commercial bribery in
New Jersey and Mexico. Adler, 538 F. Supp.
at 578 (“The civil law remedy in Maryland for
an abusive discharge does not . . . have extra-
territorial effect”). One Fourth Circuit panel
member had raised concerns about it in oral
argument in the Adler appeal, but the court’s
eventual decision did not address it.

In the wake of Judge Harvey’s original
ruling, the courts of Maryland appear not
yet to have had occasion to reconsider the
issue, but there is a split of authority that
has emerged in the out-of-state decisions,
illustrated by decisions from Illinois and New
Jersey.

In Pratt v. Caterpillar Tiactor Co., 500
N.E.2d 1001, 1002 (Ill. App. Ct. 1986), an
Illinois appeals court rejected an abusive

Get Involved
With MDC Committees

To volunteer, contact the chairs at

www.mddefensecounsel.org/
leadership.html

discharge claim brought by an employee who
alleged that his employer’s Swiss subsidiary
had paid bribes in violation of the Foreign
Corrupt Practices Act (“FCPA”) and who
reportedly was terminated for refusing to cer-
tify to the contrary on company documents.
The court concluded that Congress’s efforts
to regulate American international corpora-
tions in their dealings with foreign states did
not implicate the public policy of Illinois. In
Osikowiz v. Northwest Airlines, Inc., 1994 WL
23153 (N.D.1Il. Jan 27, 1994), another Illinois
court concluded that there is no local public
policy basis under Illinois law “favoring the
reporting of extraterritorial crimes.”

In contrast, two decisions from New
Jersey’s Supreme Court have taken the oppo-
site view. In D’Agostino v. Jobnson & Fobnson,
133 NJ. 516 (1993), the court addressed an
abusive discharge claim by a Swiss resident
working for the Swiss subsidiary of a New
Jersey-based corporation, who claimed to
have been fired in Switzerland for objecting
to payments there in alleged violation of the
FCPA. The court concluded that foreign
bribery in Switzerland had a potential effect
on New Jersey and upon the health and wel-
fare of its citizens, and that because the FCPA
was intended to have an extraterritorial effect,
incorporation of the FCPAs policies into
New Jersey employment law was a permis-
sible extraterritorial effect. It also sought to
characterize the result as “not exporting New
Jersey employment law so much as applying
New Jersey domestic policy, drawn from
federal sources, to a domestic company.” Id.
at 539.

Subsequently, that court sustained a simi-
lar internationally oriented claim brought
under the New Jersey Conscientious
Employees Protection Act, which codifies the
state’s abusive discharge law. In Meblman v.
Mobil Oil Company, 153 NJ. 163 (1998), the
state supreme court concluded that the defen-
dant company’s director of toxicology, who
alleged that he was fired for advising a com-
pany manager that gasoline sold by the com-

Get Involved
With MDC Committees

To volunteer, contact the chairs at

www.mddefensecounsel.org/
leadership.html.

pany in Japan contained unsafe benzene levels
in excess of 5%, had a viable claim. Such ben-
zene levels exceeded those prescribed by the
Japanese Petroleum Association, which repre-
sented the oil industry in its relations with the
Japanese government, and whose guidelines
were found by the court to authoritatively
state the public policy of Japan. The court
concluded that retaliation for whistleblowing
about violation of such foreign public policy,
even if the employee had been unaware of
the policy’s specific legal underpinning in the
law of Japan, was properly actionable under
the statute.

It is unclear whether Maryland will go so
far in extending the reach of its law of abusive
discharge, although doing so would appear
to be at odds with the Court of Appeals’
cautionary comments about the intended
“limited nature” of the claim. See, e.g., Makovi
v. Sherwin-Williams, Co. 316 Md. 603, 609
(1989). But whatever the eventual outcome,
the persistence of these basic questions,
among others, is a reminder of the complexity
of what the Court of Appeals began in Adler.
In initiating relief for discharged employees
that seeks to vindicate the vague, general con-
cept of “public policy,” and also is to evolve
through the halting, case-by-case procedure
of the common law, the court created what,
to borrow Churchill’s phrase, seems to be an
abiding riddle, wrapped in a mystery inside
an enigma, at least in comparison to the more
familiar forms of employment regulation
found in focused, comprehensive statutes.

Anthony Kraus is a Principal in Miles & Stockbridge
P.Cs Baltimore office. His practice focuses on tradi-
tional labor-management matters in the Firm’s Labor
and Employment Practice Group.
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The McCammon Group

is pleased to announce our newest Neutral

Hon. Alexander Williams, Jr. (Ret.)
Retired Judge

United States District Court, District of Maryland

Judge Alexander Williams, Jr. retired recently after serving his court with
distinction for nearly twenty years. Prior to his appointment to the bench,
Judge Williams served Prince George’s County in many capacities, including
as State’s Attorney (elected for two terms), Public Defender, Hearing Examiner,
Special Counsel, and as a Substitute Juvenile Master. Judge Williams also
enjoyed a successful career in private practice in Maryland and DC. He is a
Founder and the First President of the J. Franklyn Bourne Bar Association,
Inc. and has served for many years as a Professor at Howard University Law
School. Judge Williams now brings his distinguished record of accomplishment
to The McCammon Group to serve the mediation, arbitration, and special

master needs of lawyers and litigants throughout Maryland, DC, and beyond.

Dispute Resolution and Prevention THE

MCCAMMON

throughout MD, DC, and VA, call 1-888-343-0922 GROUP
or visit www.McCammonGroup.com

For a complete list of our services and Neutrals
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Sometimes “Blind” is Better!

Anthony J. Breschi and Christina N. Billiet

ore information is always good,
right? The traditional thinking
among the medical malpractice

defense bar (and usually for good reason), is
the better informed your expert witness, the
less vulnerable he will be to cross examina-
tion and the more he will shine in front of a
jury. Toss that thinking aside for now.

A 2010 study concerning medical/legal
expert reviews exposes a huge problem
with the “more is better approach.” The
study, published by the American Journal of
Roentgenology, examined a radiology medi-
cal malpractice case where the defendant
radiologist was alleged to have “missed” a 1
mm symmetric widening of the facet joints at
T10 on CT scan.! The plaintiff retained four
radiology experts, each of whom testified that
the standard of care required identification of
this finding by the defendant radiologist.

Following settlement of that case,
researchers had thirty-one independent
radiologists review the CT scan in ques-
tion in the normal course of business, with
no knowledge of the patient’s outcome or
the litigation. The result was that none of
the thirty-one radiologists made the finding
identified by the plaintiff’s expert witnesses.
In other words, all thirty-one radiologists
“missed” the 1 mm widening of the facet
joints at T'10. This suggests that the plain-
tiff’s expert radiologists — either intention-
ally or unintentionally — applied an unre-
alistic standard of care in reviewing the CT
scan in question.

So what is the problem and, more
importantly, how can you solve it to the
benefit of your client? The answer is two-
fold:

(1) Obtain “blind reviews” of your
case by potential defense expert
witnesses to ensure a fair review;
and

(2) Expose the failure of plaintiff’s
experts to perform blind reviews
and, as a result, the application of
an inappropriate standard of care.

What is a blind review and when can the
blind review process be utilized? There
are many versions of the “blind review,”
which can be tailored to fit nearly any type
of medical malpractice case.

The “blind review” is most often used
in radiology cases, and for good reason.
CT scans, MRIs and other imaging studies
often lend themselves to a “Where’s Waldo?”
approach to litigation. No matter how obscure
or difficult the finding may be, once the expert
is told where that finding is, it becomes obvious!
We have all experienced this phenomenon in
everyday life, and medical/legal experts are
no different. So, how can the blind review
combat this?

CASE EXAMPLE: A fifty-year-old male Patient
presents to his primary care physician with a
cough. The physician suspects pneumonia
and orders a chest x-ray. The Radiologist
interprets the chest x-ray as indicative of
pneumonia and reports that finding. Fast
forward a year and a half — the Patent is
diagnosed with Stage 3 lung cancer. The
allegation is that the Radiologist missed
early indicators of lung cancer on the chest
x-ray, thereby depriving the Patient of earlier
treatment options and the opportunity for a
better outcome.

Tue ULTIMATE BLIND REeVIEW: The
defense team anonymously contacts a radiol-
ogy Expert and does not inform her whether
they represent the plaintiff or defendant, or
provide any information about the case at
issue. The Expert is provided a CD with 15
de-identified, HIPAA-protected imaging stud-
ies for 15 different patients — x-rays, CT
scans, MRIs — and is asked to review each
and state whether the accompanying report
is accurate.

THE KEY: This type of blind review most
closely imitates the “normal course of busi-
ness” for a radiologist. While not perfect,
it eliminates potential bias and allows the
Expert to review and interpret the study just
as she would at any other time.

The “level” of blind review performed
can be simplified in several ways — the expert

1 Semelka, et al., Objective Determination of Standard of Care: Use of Blind Readings by External Radiologists, AJR 2010; 195:

429-431.

can be provided several HIPAA-protected and
de-identified cases to be reviewed at the same
time, and not told which is the subject of a
medical malpractice action.

CAsE EXAMPLE: A pregnant woman pres-
ents for genetic testing due to her advanced
maternal age and accompanying increased
risk for genetic defect. Chromosomal analy-
sis performed on the fetus is reported as
normal. When the child is born, however,
he is diagnosed with a rare genetic disorder
that, according to plaintiffs’ experts, was evi-
denced by a micro-deletion in chromosome
17. The allegation is that the maternal-fetal
medicine Specialist who performed the chro-
mosomal analysis should have identified the
micro-deletion and its significance, thereby
providing plaintiffs the opportunity to termi-
nate the pregnancy.

THE BLIND REVIEW: The defense team
retains multiple maternal-fetal medi-
cine Experts and provides them with four
HIPAA-protected and de-identified chromo-
somal fetal analyses, one of which is the chro-
mosomal analysis at issue. The Experts are
provided only with the background informa-
tion that they would be given in the normal
course of business. The Experts are asked to
review each chromosomal analysis and draft
a report confirming his/her findings.

Continued on page 17

Expert Information Inquiries

The next time you receive an e-mail from
our Executive Director, Kathleen Shemer,
containing an inquiry from one of our
members about an expert, please respond
both to the person sending the inquiry and
Mary Malloy Dimaio (mmdimaio@
comcast.net). She is compiling a list of
experts discussed by MDC members
which will be indexed by name and area
of expertise and will be posted on our
website. Thanks for your cooperation.

To check out the MDC Expert List, visit
www.mddefensecounsel.org and click
the red “Expert List” button in the left hand
corner of the home page or access it from
the directory menu.
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(BLIND IS BETTER) Continued from page 15

THE KEY: When performing their reviews,
the Experts do not know which of the four
cases is in litigation, or what the plaintiffs’
criticisms are. As a result, they do not unfairly
“focus” their review on chromosome 17,
thereby applying a standard of care influ-
enced by knowledge of the outcome.

The easiest way to implement a blind
review is by simply withholding from your
potential expert the “end of the story.”

CASE EXAMPLE: A 70-year old male Patient
presents to the Emergency Department with
back and chest pain after running 100 yards.
The Patient is worked-up by the Hospitalist,
who suspects a musculoskeletal issue, but
admits the Patient for cardiac monitoring
overnight, to be safe. Just prior to Patient A’s
scheduled stress test the following morning,
he suffers a fatal heart attack. The allegation
is that the Hospitalist failed to appreciate and
treat Patient As evolving cardiac condition
with medication and an emergent cardiac
catheterization.

THE BLIND REVIEW: The defense team
retains a hospitalist Expert and provides her
with all records relating to Patient A history,
presentation, work-up, diagnosis and plan
for treatment. The Expert is not provided
any information regarding Patient A’ heart
attack or death. The Expert is asked to opine
whether the Hospitalist’s work-up, diagnosis
and treatment plan complied with the stan-
dard of care.

THE Key: When performing her review,
the Expert knows only what the Hospitalist
treating Patient A knew at the time of treat-
ment. The Hospitalist did not have the
“benefit” of knowing Patient As ultimate
outcome, and in order to provide a fair, pro-
spective review, the Expert should not, either.

In our experience, presenting a jury with
an expert who performed a true blind review
— and found that the Defendant Doctor
complied with the standard of care — gains
the defense credibility. You are able to argue
that your expert applied the true “standard
of care.” The plaintiffs’ expert, by contrast,
“knew the end of the story” and, as a result,
was biased in his or her review.

A 2010 New York University Law Review
article studied the impact of blind expert
reviews in many types of cases, including
medical malpractice. The author reported
that experts who perform blind reviews are
more likely to “reveal a truthful opinion” at
trial and exhibit accompanying “truth sig-
nals” to the jury.2 By contrast, an expert who
does not perform a blind review may appear
to be a “hired gun” and earn less credibility
with the jury.

You may be thinking — what is the
downside to obtaining a blind review? There
are some, although we believe all are out-

weighed by the benefits gained:

(1) It’s extra work! Obtaining a blind
review requires defense counsel,

2 Robertson, Christopher, Blind Expertise, NYU Law Review, Vol. 85: 174-257, 220 (2010).

often in conjunction with the cli-
ent, to create a blind review “pack-
age.” This means — on the easy
end — excluding certain records
and ensuring you do not reveal
critical information to the Expert,
and — on the complicated end
— compiling numerous HIPAA-
protected, de-identified case files
for the Expert’s review.

(2) You don’t always get the opin-
ion you want. When you remove
bias, you remove bias. If you have
a tough case, a “defense-orient-
ed” Expert may offer the great-
est opportunity for obtaining a
positive review and Certificate
of Qualified Expert. We suggest
attempting a blind review and, if
that does not result in a positive
review, moving on to a traditional
review with a different Expert.

The blind review is, overall, a relatively
simple tool that defense counsel has in just
about every medical malpractice case. The
potential benefit in terms of jury appeal is
huge, and we think it is clear that sometimes,
Blind is Better!

Anthony J. Breschi is a partner and Christina N. Billiet
is an associate at Waranch & Brown, LLC.

(SOCIAL MEDIA POLICY) Continued from page 7

respect the privacy and autonomy of their
employees while also maintaining a sense
of professionalism in online networking. In
summary, law firm social media policies
should encourage employees to abide by
the following three (3) principles: Disclose
— an employee’s presence in social media

must be transparent; Protect — take extra
care to protect the firm, its clients, and the
employee; and Use Common Sense —
remember that professional, straightforward,
and appropriate communication is always
best. When in doubt, leave it out!

Marisa A. Trasatti is a partner at Semmes, Bowen &
Semmes in Baltimore, Maryland. Her practice focuses
primarily on civil litigation, with an emphasis on prod-
ucts liability litigation.

Fhanelle Grabam is an associate at Semmes, Bowen &
Semmes.

ADDITIONAL SOURCES

See also NATTONAL LABOR RELATIONS BOARD, MEMORANDUM 12-31, REPORT OF THE GENERAL COUNSEL (Jan. 24, 2012); Echostar Technologies, LLC, Case No.
27-CA-066726 (N.L.R.B. Div. of Judges, Sept. 20 2012) (finding that the social media policy provision at issue could be reasonably interpreted to interfere with the right of union

and non-union employees to engage in protected concerted activity under Section 7); COSTCO Wholesale Corporation and United Food and Commercial Workers Union, Local 371, 358
NLRB 1, 2012 WL 3903806 (Sept. 7, 2012) (same); Knauz BMW and Robert Becker, 358 NLRB No. 164, 2012 WL 4482841 (Sept. 28, 2012) (upholding the discharge of an employee
for “his unprotected Facebook postings about an auto accident” at an adjacent dealership, which did not relate to his own terms and conditions of employment); USER NAME AND
PASSWORD PRIVACY PROTECTION AND EXCLUSIONS ACT, SB 433 (eff. Oct. 1, 2012) (forbidding Maryland employers from: (1) requesting or requiring that an employee
or an applicant for employment, provide access to personal social media accounts; and (2) discharging, disciplining, penalizing or threatening an employee for refusing to disclose such
information); Jennifer S. Lubinski, A Real Danger of Speech in the Social Media Era: Employment Termination, Md. Bar. J. (November 2013).
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You Defend Million Dollar Clients
Every Day.

How hard can your sister’s divorce be?

According to the ABA, “the failure to know or
properly apply the law” is the number one most
commonly alleged error lawyers make.* The law,
like most areas of business, has become more spe-
cialized. Before engaging in an unfamiliar practice
area, find a mentor who is already practicing in that
area, and learn the new area of practice.

At Minnesota Lawyers Mutual we don’t just
sell you a policy. We work hard to give you the
tools and knowledge necessary to reduce your risk
of a malpractice claim. We invite you to give us a
call at 800-422-1370 or go online at www.mlmins.
com and find out for yourself what we mean when
we say, ‘“Protecting your practice is our policy.”

* American Bar Association Standing Committee on Lawyers’ Professional Liability. (2012). Profile of Legal Malpractice Claims, 2008-2011. Chicago, IL: Vail, Jason T. and Ewins, Kathleen Marie.

@ MINNESOTA LAWYERS MUTUAL

INSURANCE COMPANY

PROTECTING YOUR PRACTICE IS OUR POLICY. "

800.422.1370
www.mlmins.com

MLM has been a proud sponsor of the Maryland
Defense Counsel, Inc. since 2007.

Please contact:

Kay G. Kenny

Ph: 443-955-4829

email: kkenny@mlmins.com
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Macro Look at MIA Bad Faith Cases

Robert L. Siems and Yosef Kuperman

nder Maryland’s
Insurance Code,
§27-1001 et

seq., insureds bring first
party bad faith claims
with  the Maryland
Insurance Administration
(“MIA”). From there,
the parties can choose to
appeal to the Office of
Administrative Hearings or the local Circuit Court.

About half of bad faith cases in any given year settle. Of those
cases that reach a merits decision, the insurer usually wins. In 2013,
the worst year for insurers so far, the insurers won 75% of merits
decisions.

We pulled all the data in this article from the MIAs annual
reports. The annual reports cover 2007-2008 until 2013. The 2007-
2008 report covers two years for administrative reasons. We treat the
data from the report as a single unit for reasons of convenience.

MIA Cases Filed

The MIA’s workload has steadily declined since it started the reports.
2012 saw approximately less than half of the total cases in 2007-2008.
But numbers climbed for the first time in 2013.

MIA Cases Decided On Merits

When you narrow it down to how many cases were decided on the
merits in any year, excluding both improperly filed cases and settled
cases, the numbers still show the same basic trend.

Merits Decisions By Year
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MIA Cases by Line of Business

The MIA Reports classify their cases by line of business. In the first
year, they listed what percent of all cases filed came from what line of
business. In later years, they listed what percent of all cases decided on
the merits came from what line of business.

Misc. includes “miscellaneous”, “commercial”, and “trademark”.
In 2007-2008, the report used “Auto” instead of UM, but later reports

switched to UM. “Home” includes “Renters.”

Total Cases By Year
60 MIA Cases by Line of Business
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MIA Cases Excluding Those Without Jurisdiction

If you exclude cases dismissed for lack of jurisdiction (see data sum-
marized below), the graph looks slightly different. The decline in

cases prior to 2013 becomes far more pronounced.

Properly Filed Cases By Year

declined. 2013 was the first year that Auto/UM did not constitute a
majority of the cases involved.

Reasons for Grievance

The MIA also reported the reason for cases in the first two reports.

MIA Cases by Grievance
(2007-2008, 2009 only)
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Continued on page 21
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(MIA BAD FAITH CASES) Continued from page 19

MIA Case Dispositions

The MIA Report tracks what happened to cases. Both the number and
the percentage appear on the chart.

Case Dispositions by Year
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Two things stand out:

¢ First, Insurers usually win merits based decisions. The MIA has not
found an absence of good faith more than four times in a year.

e Second, between a third to a half of all cases are Settled, Withdrawn,
or Dismissed. We do not know what happened to those cases.

Office of Administrative Hearings Appeals
Administrative Appeals of MIA Decisions

% T -
¢ ] |
41
31 . " Reversed
. - | Affirmed
2007-2008 | 2009 2010 2011 2012 2013 )
¥ Pending
HR, d
everse 1 1 0 0 0 0 B Withdrawn
Affirmed 1 1 1 1 1 0
¥ Pending 2 3 0 0 1 2
B Withdrawn 4 1 1 1 1 4
Circuit Court Appeals
Circuit Court Appeals of MIA Decisions
7
6
5
4 —
31 7
% : Dismissed/Settled
0 = Affirmed
20078'200 2000 | 2010 | 2011 | 2012 | 2013 | ®Pending
Dismissed/Settled 0 0 0 0 0 2
= Affirmed 0 2 0 0 0 0
¥ Pending 4 4 4 2 1 2

Lessons Learned
CrAIM HANDLING MISTAKES

¢ Taking enormous amounts of time to make simple deter-
minations.

® Making low-ball offers, including offers for less than the
insured’s quantifiable damages.

® Making offers to settle a case without any basis in the facts,
especially if made before gathering the facts.

* Making offers to settle a case based on highly selective

Save the Date!

Annual Meeting

and Crab Feast

June 18, 2014
Nick's Fish House

readings of the facts, especially if you base the offer on
ignoring your own staff’s repeated recommendations and
your own doctor’s report.

¢ Sending the insured a barrage of offers (especially low-ball
offers), one after another, in a short period of time.

¢ Sending a low-ball offer to “fish” for counter-offers or
sound out an insured’s position.

¢ Changing claim handlers midway through handling the
case (especially if done several times) and losing continuity
between the different claim handlers during the process
(especially if you make the claim handlers reevaluate each
other’s work or recant on their predecessor’s positions with-
out a good reason.)

® Not communicating with other claim handlers handling
related claims at the same company.

LAWYERING MISTAKES

¢ Not filing all required documents. Not filing a complete
claims file, for example, is apparently a procedural default.
(That said, the MIA will proceed to find the facts on the
record showing bad faith anyway.)

® Making spurious legal arguments that ignore precedent.
The MIA notices.

® Refusing to pay despite known and obvious legal obliga-
tions to do so.

¢ For plaintiffs, not submitting an detailed bill for legal fees
showing how you earned them. In 2013, the MIA denied
two plaintiffs their attorney’s fees for failure to show how
those fees will earned.

Robert L. Siems is principal in the Law Offices of Robert L. Siems, PA. His practice
is primarily first and third party coverage litigation, extra contractual insurance
claims, insurance bad faith, insurance defense, complex litigation, and ADR. He
is certified as a chartered property casualty underwriter. Mr. Siems previously has
spoken for various professional groups on his areas of practice. He is a member of the
Maryland State Bar Association, Inc., American Bar Association, Maryland Defense
Counsel, Inc. and the Defense Research Institute. Mr. Siems earned bis B.A. degree
Sfrom the University of Miami, bis J.D. degree from the University of Baltimore and
his M.B.A. degree from Loyola College.

Yosef Kuperman is a recent graduate of the University of Baltimore School of Law,
Class of 2014. He has worked as a law clerk for the Law Offices of Robert L. Siems,
and be plans to take the Fuly 2014 Bar Exam. He bopes to practice civil litigation
in Baltimore.
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PLANET DEPOS

We make it »> happen.

Locally Owned & Operated
Worldwide Coverage

Court Rel/oorting | Videography | Videoconferencing

wterpreters | Transcription | Trial Support

LET US MAKE IT HAPPEN FOR YOU!

> Local Offices in Annapolis, Baltimore,
District of Columbia, Greenbelt,
McLean, Richmond and Rockville.

> Worldwide Locations and Coverage

> Mobile Videoconferencing

> Text and Video Streaming on iPad

> Trial Presentation and Support

> No Travel Expenses for Depositions in Asia

Complimentary Services

> Web Repository: Calendar, Transcripts
and Exhibits

> Video-to-Text Synchronization
> 24/7 Live Customer Support Lisa, 5‘]”, Joe and Nico Di{onte

“We care about our clients and personally ensure that every detail is taken care of.”
888-433-3767 | SCHEDULING@PLANETDEPOS.COM
WWW.PLANETDEPOS.COM
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2014 Legislative Update

Marisa A. Trasatti and Colleen K. O'Brien

DC’s lobby-
ists have been
busy monitor-

ing the bills affecting its
members during the
2014 General Assembly
Session. John Stierhoff,
Ileen Ticer, Gardner
Duvall, Mike Dailey,
Chris Boucher and Nikki
Nesbitt are among those who have testified or are expected to testify
and propose amendments to certain bills. We highlight below some
of the bills on which MDC is acting:

HB 73 / SB 247: A hot topic this year is the reversal of the Maryland
Court of Appeals’ decision in Tiucey v. Solesky, 427 Md. 627 (2012)
(concerning dog bite liability and holding that an owner or landlord
could be held strictly liable for dog bites from pit bulls or pit bull
mixed breeds, so long as the owner or landlord knew or should have
known that the dog was part pit bull.). HB 73 / SB 247 would establish
that in a claim for damages against a dog owner for death or personal
injury, evidence that the dog caused the personal injury or death cre-
ates the rebuttable presumption that the owner knew or should have
known of the dog’s vicious propensities. Given Tiucey, MDC sup-
ported the rebuttable presumption at the heart of HB 73 / SB 247, but
sought for the law to be redrafted to eliminate the interpretation that
it reverses the burden of proof on any element of a dog liability claim
other than the propensity of the dog to cause harm. Additionally,
MDC proposed to strike out the section requiring every liability claim
to be submitted to a jury even if the court would grant judgment as
a matter of law to the defendant. If the rebuttable presumption were
established as a matter of law, then MDC submitted that the Rules of
Civil Procedure should be applied as in any other case. The Judicial
Conference and many others, agree with MDC's view. This legisla-
tion is a compromise to protect innocent landowners while avoiding
the strict liability for dog owners that many legislators advocate for.

SB 209: This dram shop liability bill would for the first time impose
liability on liquor licensees and their employees for accidents caused
by drunk drivers leaving the licensed premises in Maryland. Under
the proposed act, a person may bring an action against a liquor
licensee or its employee who sold or furnished alcoholic beverages to
an individual if: (1) the licensee/employee knew or reasonably should
have known that the individual to whom the alcoholic beverages
were sold or furnished was “visibly under the influence of alcoholic
beverages”; (2) the licensee/employee could have reasonably foreseen
that the individual might drive or attempt to drive a motor vehicle
after consuming the alcoholic beverages; (3) after consuming the
alcoholic beverages, the individual negligently drove or attempted
to drive a motor vehicle; and (4) the individual’s negligence in driv-
ing or attempting to drive the motor vehicle was a proximate cause
of the damages claimed in the action. The standard of proof to be
applied is clear and convincing evidence and a one year statute of
limitations applies to such claims. MDC urged an unfavorable report
with respect to SB 209 on grounds that it imposes far too lenient a
standard of liability for such liability to be imposed fairly. Patrons are
too unpredictable to impose liability fairly to strangers to the licensee,

and there is no objective and equitable way to impose a meaningful
standard of liability.

SB 215 / HB 280: This purpose of this Act is to prohibit employ-
ers or their insurers, except under certain circumstances, from being
required to pay for a prescription that is dispensed by a physician
to certain covered employees, and generally relating to payment
for prescriptions dispensed by physicians to covered employees.
According to Ileen M. Ticer, Esquire, Co-Chair of the MDC
Workers” Compensation Committee, physician dispensing continues
to be an unnecessary cost driver in compensation claims: “It is a prac-
tice that is not seen on the health side, only in workers' compensation.
Repackagers, who supply the drugs, hype this practice to physicians as
a way to increase their income and it falls on the backs of businesses
and insurers to absorb the cost.” Generally, the Act would only require
employers/insurers to pay for prescriptions dispensed by a physician
to a covered employee if that prescription is dispensed within 30 days
after the covered employee’s initial consultation, and would limit
the prescription to no more than a 30-day supply of the medication.
MDC supports this Act, but submitted a proposed Amendment to
clarify that it applies to prescriptions dispensed by a physician to a
covered employee whose accidental personal injury, compensable
hernia, or occupational disease has been “accepted by the employer
or its insurer” or “has been determined to be compensable by the
Commission.”

HB 219 / SB 216: MDC supported this workers’ compensation bill
which would allow either party to request subpoenas once an issue has
been filed by either party. In its current form, the applicable statute has
been interpreted to prohibit the issuance of subpoenas until a disputed
issue in a compensation claim has been set for hearing. Issues can be
filed at any time and it usually takes 3—4 weeks after an issue has been
filed in order for a hearing to be set. Due to the restrictions of HIPAA,
MD. CODE ANN., HEALTH GEN. § 4-306, and the speedy resolu-
tion of disputes by the Workers’ Compensation Commission, the par-
ties are prevented from being able to subpoena and receive relevant
medical and employment history prior to the hearing. This bill would
allow either party to request subpoenas once an issue has been filed
by either party. As of the date of this article submission, the bill passed
the Senate Finance Committee. According to Ticer, “In an effort to
alleviate the time constraints imposed by the prior statute, all parties-
claimants, employers, carriers, and the Commission, under the direc-
tion of Delegate Jameson and Senator Klausmeier, worked together
in order to pass a bill that was acceptable to all.”

HB 439: This bill provides that an individual may be excused from
jury service if the individual is a primary caregiver for a minor under
the age of 6 years and unable to find child care for that minor, is a
breast-feeding mother, or is a parent currently on paternity or mater-
nity leave. MDC urged an unfavorable report with respect to House
Bill 439. Although MDC agreed that it may well be difficult for the
primary caregivers, mothers and parents on maternity leave to appear
for jury service, the Court already has broad discretion when it comes
to considering a request to be excused from jury service. Specific
exclusion of certain groups of persons from jury service could unin-
tentionally skew the makeup of juries and the constitutional right to
a jury of one's peers. MDC proferred that the bill created a slippery

Continued bottom of page 25
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Complex Questions. Answered.

Rimkus has the forensic methodology and the seasoned professionals to piece together
the cause of all types of incidents. Our highly diversified, global team of forensic
engineering and scientific experts are adept at investigating and analyzing facts across a
broad spectrum of products, industries and applications. Our clients can count on timely
delivery, clear communication — and answers to complex questions.

RRIMKUS

CONSULTING GROUP, INC.
877-872-2999 ¢ www.rimkus.com Forensic Engineers and Consultants
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SPOTLIGHTS

In re: Baltimore City Asbestos Litigation, Baltimore City
Circuit Court, Case No. 24X87048500.

Robert E. Scott, Jr., Marisa A. Trasatti, Colleen
K. O’Brien, and Semmes, Bowen & Semmes
were granted a Motion to Dismiss for Lack of
Personal Jurisdiction on behalf of a New York-
based gasket fabricator in ten (10) asbestos
personal injury cases advanced in Baltimore
City by the Plaintiffs’ firm of Napoli, Bern,
Ripka, Shkolnik, LLP (“Napoli Bern”). An
additional six (6) lawsuits filed against this
fabricator by either the Law Offices of Peter

G. Angelos, P.C., Napoli Bern, or Matthew

E. Kiely, LLC, had previously been voluntarily
dismissed. In these cases, the Plaintiffs alleged that
they were exposed to asbestos-containing gaskets in
and outside of Maryland which were fabricated by
the New York-based company, and sought to hold
the company liable under claims of strict liability,
negligence and breach of warranty. Following sub-

St. Paul Fire & Marine Ins. Co. t/u/o Interstate Brands
Corp. and Richard Pellettiere v. Chrysler Group LLC, et

al., Prince George’s County Circuit
Court, Case No. CAL11-08775.

Michael A. Brown, Donald E. English,
Matthew R. Schroll, Sydney Fairchild
and Miles & Stockbridge, P.C. with Brian
‘ W. Bell, Anthony J. Monaco and Swanson,
Martin & Bell, LLP obtained a defense ver-

dict on behalf of Chrysler Group LLC in Prince
George’s County Circuit Court. The case arose from an
$8.5 million settlement paid by St. Paul Fire & Marine
Ins. Co. to JoAnn Reid-Fitzgerald and her husband
for injuries Mrs. Reid-Fitzgerald sustained in a high-
speed rear impact collision. The accident was caused
by St. Paul’s insureds: Interstate Brands Corp. and
its employee, Richard Pellettiere. Mr. Pellettiere fell
asleep at the wheel and slammed his delivery truck
into Mrs. Reid-Fitzgerald’s Dodge Dakota at 45 mph.
This was Mr. Pellettiere’s fifth on-the-job sleep related

mission of motions papers, supplemental motions
papers, two (2) jurisdictional depositions and written discovery
limited to jurisdiction, on February 20, 2014, in a bench ruling dur-
ing a telephonic hearing, the Honorable John M. Glynn granted
the out-of-state fabricator’s Motion to Dismiss for Lack of Personal
Jurisdiction. Factually significant was that the fabricator never sold
any asbestos-containing products in Maryland, and further, since
the early 1990%, it had only sold non-asbestos containing products
to a manufacturer that had a storage facility in Maryland. Over a ten
(10) year period, the fabricator’s sales in Maryland were less than
six percent of its overall annual sales. The Court specifically noted
during the hearing that the Defendant may have shipped product
to a customer that had a warehouse in Maryland, but he did not
find that nexus significant to justify exercising jurisdiction over the
Defendant.

accident. In light of these facts, St. Paul settled Mrs.
Reid-Fitzgerald’s claims and pursued an action for contribution
against Chrysler under the crashworthiness doctrine. Specifically,
St. Paul alleged that the seatback in Mrs. Reid-Fitzgerald’s Dodge
Dakota collapsed during the collision causing her enhanced injuries,
and that Chrysler was strictly liable and/or negligent in its design
of the seat. Chrysler filed a third-party complaint against Lear
Corporation, the seat manufacturer, for contribution and indemni-
fication. Prior to trial, St. Paul stipulated to Interstate Brand Corp.’s
and Mr. Pellettiere’s negligence and moved to exclude all evidence
relating to their conduct, which the Court denied. After a 10-day
trial, the jury found that Chrysler did not owe contribution to St.
Paul for its settlement of Mrs. Reid-Fitzgerald’s claims.

Continued bottom of page 27

(2014 LEGISLATIVE UPDATE) Continued from page 23

slope which is better addressed by the judge and lawyers during jury
selection.

HB 568: This bill would allow a “prevailing plaintiff” in a civil action
suing to enforce a right secured by the Maryland Constitution or
whose litigation brings “about a voluntary change in the conduct
of the Defendant” to collect attorney’s fees and expenses from the
Defendant. The Defendant would not be entitled to fees unless the
Plaintiff’s claim was frivolous. The fees would not be limited by exist-
ing caps on awards under the Local Government Tort Claims Act. The
Maryland Defense Counsel urged an unfavorable report with respect
to HB 568. MDC submitted that not only was the bill patently unfair
to Defendants, but it would encourage litigation against our public
entities and other private parties.

Members should also note that although HB 1009 / SB 789 is
not scheduled to be heard until after the submission of this article,
it is expected that MDC will submit written testimony against this

bill and in favor of preserving the cap on noneconomic damages,
especially at this time when healthcare providers are facing unprec-
edented and unsustainable jury verdicts relating to birth injuries and
ever-increasing insurance rates. This bill would alter the maximum
amount of noneconomic damages that may be recovered in health
care malpractice and other civil actions for catastrophic injury under
specified circumstances.

Marisa A. Tiasatti is a partner at Semmes, Bowen & Semmes in Baltimore,
Maryland. Her practice focuses primarily on civil litigation, with an emphasis on
products liability litigation.

Colleen K. O’Brien is an associate in the Litigation Department at Semmes, Bowen
& Semmes. Her practice generally focuses on civil litigation in the areas of insurance
defense, products liability, negligence based torts, toxic torts, business litigation, and
life, bealth and ERISA claims, in the state and federal courts of Maryland.

The Defense Line 25



Spring 2014

Joseph I. Rosenberg, CFA, LLC

Forensic Economics, MEDIATION, AND FINANCIAL ADVISORY SERVICES

Offering Economic Analysis for Defense and Plaintiff in cases
of Personal Injury, Wrongful Death, and Employment Law

* Loss of Earnings/Earning Capacity
* Loss of Household Services
» \aluation of Pensions and Other Benefits

I

Experience Foseph I Rosenberg, CEA

* Over 30 years of experience as economist and financial analyst

* Delivered economic loss appraisals in NJ, MD, PA, and DC

* Successfully assisted defense in obtaining materially-reduced award
* Twice-published author in Journal of Forensic Economics

* Recognized expert on topic of discounting damage awards

* Chairman of Investment Committee for DC area non-profit agency,
managing endowment and pension funds

Credentials

* MBA, Finance, Accounting, and Statistics, University of Chicago
* MA, Economics, Virginia Polytechnic Institute

* Chartered Financial Analyst (CFA)

e Trained in Mediation and Collaborative Dispute Resolution

ProneE: (301) 802-0617 « EMAIL: JROSENBERG123@GMAIL.COM

0821 LA DUKE Drive ¢ KEnsiNgTON, MD 20895

www. Joe-Rosenberg.com
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(SPOTLIGHTS) Continued from page 25

Peggy Fonshell Ward, of Ward & Herzog, recently achieved a
defense verdict for an insurer and insurance agent in an E&O and
breach of contract case. The insured had purchased property cover-
age for two farms and insured one barn with a limit of $300,000,
with replacement cost coverage endorsement. When the barn
burned, he wanted to spend $780,000 to replace it. He asserted that
he had been promised “full replacement cost coverage” which did
not limit his recovery to the limit of liability purchased for the barn.
After two days of trial, the trial court granted the defense motion
for judgment, ruling that the law could not support the insured’s
claims of breach of contract and negligent misrepresentation. Other
counts for constructive fraud, intentional misrepresentation, and
negligence had previously been dismissed on summary judgment.

In re: Baltimore City Lead Paint Litigation, Baltimore
City Circuit Court, Case Nos. 24-C-12001069LP,
24-C-12000802LP, 24-C-12001069LP.

Michael A. Brown, Michael E. Blumenfeld, Laura A. Cellucci,
Amanda Kesler, Katherine A. Lawler, Lee C. Douthitt, and
Miles & Stockbridge P.C. joined Barry C. Goldstein, Saamia
H. Dasti, and John T. Sly of Waranch & Brown as trial counsel in
defending Kennedy Krieger Institute, Inc. against allegations con-

cerning its administration of a drug trial in the 1990s. The drug trial
was held to determine the effectiveness of a drug in reducing the
effects of lead exposure in children. All plaintiffs were represented
by Tom Yost of Yost Legal Group and alleged several counts against
Kennedy Krieger for allegedly contributing to their lead poisoning
and related injuries. The first trial in April of 2013 involved allega-
tions on behalf of a brother and sister. The defense successfully
obtained summary judgment on all of the sister’s claims against
Kennedy Krieger. After a four week trial before The Honorable
Charles Peters in Baltimore City Circuit Court, the defense
obtained directed verdicts on five of the brother’s six counts against
Kennedy Krieger, including a count with punitive damages. On the
sole remaining count of negligence, the jury returned a defense ver-
dict within two hours of deliberation, finding that Kennedy Krieger
did not breach its duty. In the second trial, in October of 2013, the
defense successfully argued for summary judgment on three of the
seven counts against Kennedy Krieger, and struck Plaintiff’s claim
for punitive damages. After a three-week trial before The Honorable
Melissa Phinn in Baltimore City Circuit Court, the jury returned a
defense verdict on all remaining counts within 48 minutes of delib-
eration. In the third case, in December of 2013, again before Judge
Peters, the defense was able to exclude a key expert for the Plaintiff
and obtained a defense verdict on all counts after a three week jury
trial.

ANNUAL MEETING & CrAB FEAST

June 18,2014

§:30 P.M. — 7:30 P.M.

Nick’s Fisa Housk
2600 INSULATOR DRIVE
Bartimorg, MD 21230

For More INForRMATION: KATHLEEN SHEMER
(410) 560-3895 ®* KSHEMER@MDDEFENSECOUNSEL.ORG

To Purchase Tickets: www.mddefensecounsel.org/events.html
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After 41 years our work speaks for itself.

However, we'll be glad to send someone
with expertise in case anyone has questions.

At S-E-A, we've been investigating and revealing the withstand scrutiny. We've always stood behind our work
cause of accidents and failures since 1970. S-E-A also and wed like to remind you that we'll also stand beside

has the capabilities and physical resources to it, and you, in court. Any Questions?
recreate accidents, fires and many other

occurrences under simulated conditions to Visit www.SEAlimited.com or call Jason

arrive at replicable and accurate answers that Baker at 800-782-6851 for more details.

©2012 Scientific Expert Analysis™ www.SEAlimited.com
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Leaving no stone unturned.

If you are an attorney working on a case that
requires the use of independent experts to
testify, consult or prepare detailed financial
analysis, our Forensic and Valuation Specialists
are here to assist.

Our litigation team has extensive testimony
experience and assists in aligning case
strategy from discovery through trial. We
have produced 26(a) compliant expert reports
calculating damages on matters ranging from
shareholder disputes to white collar crime.

I| "I |’I
'
&

Weyrich &
Cronin

Sorra
CHARTERED

Forensic & Valuation Services Division
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Lutherville, Maryland 21093
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